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Executive Summary

This policy document is the product of a protrackeatk process by the eight main
organizations involved in the subject of asylumkeeg in Israel.
The document:

* Describes the attitude of the Israeli authoriied courts toward the imprisonment
of asylum seekers.

* Reviews the position of international law regagdiine imprisonment of asylum
seekers, discusses the legal interpretation in socimtries as England and New
Zealand, and details the position of the UN Highm@ussioner for Refugees on the
subject.

* Presents the position of the Israeli authoriteggarding the detention of “subjects of
enemy states” and their changing attitude towaesdhsubjects, and clarifies the
distinction between the detention of asylum seekeder the Entry to Israel Law
and detention under the Prevention of Infiltrati@w.

* Presents the new government law to prevent iafitin, which was passed by the
Knesset at its first reading in May 2008. The naw Enables the imprisonment of
refugees for up to seven years, as well as th@rismnment without judicial review
for two weeks.

* Details the actions of the authorities with regémdapproximately 3,000 asylum
seekers from Eritrea who have fled to Israel oliergast year.

* Reports on the expansion of Ketsiot Prison andrdess the detention of minors in
harsh conditions contrary to the Convention onRights of the Child.

* Concludes by presenting the organizations’ reconaragons to the government of
Israel regarding the detention of asylum seeketes& recommendations are
clearly mandated given that Israel has signed thavéntion relating to the Status
of Refugees and the Convention on the Rights oCthiédl.

* The principal recommendations are: To refrain frdetention other than for the
purpose of establishing identity, undertaking dimieary interview, or when the
asylum seeker is carrying false documents or hasajed his documents. Even in
these cases, the period of detention should noteek@-14 days. The member
organizations of the Refugee Rights Forum beliéna &sylum seekers should not
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be discriminated against on the basis of their tguof origin or any other
distinction during processes relating to the deafaheir liberty. The organizations
strongly object to the detention of children.

The detention of asylum seekers in the InternatiodaConvention relating to the
Status of Refugeeslt emerges from Article 31(1) of the Conventiaglating to the
Status of Refugees that the fact that asylum seekeered Israel unlawfully cannot in
itself constitute grounds for holding them in dei@m The convention imposes
restrictions, under certain conditions, on the fisy of penalizing a refugee for
illegally entering the state in which he requestgliam. According to the accepted
interpretation of this article in the conventiomdaif the conditions stated in the
convention are met, the mere fact that a refudeegally entered the state in which he
is seeking asylum cannot constitute grounds fodihgl him in detention under the
general immigration laws of the state. Moreover,actordance with the accepted
interpretation of this article, this prohibition @i@s not only to persons who have
already been recognized as refugees by the statbiah they are requesting asylum,
but also to asylum seekers whose application fgluashas not yet been determined.
Article 9(1) of the Covenant on Civil and Politidaights prohibits arbitrary detention.
It is established several times that holding asys@®kers in detention for protracted
periods while their applications are examined ahdeano deportation procedures are
underway constitutes arbitrary detention. The isgmmiment of asylum seekers in order
to deter other asylum seekers from arriving indkra also prohibited under Article 3
of the UN High Commissioner for Refugees’ Guidedime Detention.

The detention of asylum seekers in Israeli lawthere is no law in Israel regulating
the status of asylum seekers and refugees. Retemhpas to enact such a law
encountered opposition from Members of Knesseledal terms, an asylum seeker in
Israel is defined as an “unlawfully present personas an “infiltrator.” The point of
departure of the State of Israel is that a depgortavarrant and warrant for arrest will
be issued against an asylum seeker present inotlvgtrg without authorization; the
execution of the deportation order will be suspengending completion of the
procedures in his application for refugee statmsadcordance with Israeli law, one of
the grounds for the release of unlawfully presaspns, including asylum seekers, is
when the period of detention exceeds 60 days are ik no possibility to execute the
deportation order. Rulings of the Supreme Court thieddistrict courts on this matter
reflect the principle that a balance must be stiuetween the interest to deport from
Israel unlawfully present persons and their rightilberty. Since the sole purpose of
detention is to execute deportation from Israethm absence of effective deportation
procedures it is inappropriate to continue to bkl person in detention.

The attached document includes detailed discusditimese important aspects, as well
as the personal stories of David and Bol, asyluekees from southern Sudan who
describe the conditions of their protracted detenin Israeli prison and their feelings
during this difficult period.



The Detention of Asylum Seekers and Refugees

In recent years there has been a substantial seiaahe number of asylum seekers arriving
in the State of Israel and submitting applicatidos asylum under the terms of the 1951
International Convention Relating to the StatuRefugees. During the period 2002-2006,
an average of approximately one thousand asyluroestg were submitted each year.
Accordingly to figures from the Population Admimagion, in 2007 a total of 5,300 people
entered Israel without authorization across thel&obetween Egypt and Israel; many of these
people have submitted requests for asylum. As tlmebers have grown, Israel has begun to
take various measures intended to deter asylumesedtom entering Israel, including the
imprisonment of many asylum seekers, some of wheny@ung children or babies.

At present approximately one thousand asylum seeligg being held at Ketsiot Prison,
including approximately one hundred children helgether with their parents. An additional
group of approximately 600 asylum seekers are bk&ld at Ma'asiyahu Prison in Ramle,
and a few dozen unaccompanied minors are beingatdlte Michal incarceration facility in
Hadera. Many of the asylum seekers have been loelghrbtracted periods lasting many
months.

In view of the importance of the issue of the detemof asylum seekers and refugees, and the
ramifications of the authorities’ policy on this ttea for the most fundamental rights of the
asylum seekers, the goal of this policy paper isx@mine the changing policy adopted by the
State of Israel relating to the detention of asylgeekers and refugees; highlight the
ramifications of this policy in terms of the fundantal rights of the asylum seekers; detail the
requirements of international law in this respemtd present the position of the Refugee
Rights Forum concerning the detention of asylunkeese

Detention Procedures against Asylum Seekers in Ise&
The General Framework

The vast majority of asylum seekers who arrivesira¢l enter without authorization via the
southern border with Egypt. Of asylum seekers witerehe country lawfully, most do so via
the border crossings with a tourist visa that isallg valid for a period of three months; once
this expires, they remain in Israel without authation.

Israel considers such persons to be, first andhfosg, unlawfully present in the country. As
noted in the previous policy papers, Israel hasenatted any legislation concerning refugees
and asylum seekers. Conversely, it has developedngplex system of laws relating to
mechanisms for the detention and deportation ohwiilly present persons. The state also
employs these mechanisms against asylum seekers.

The point of departure of the State of Israel & #ndeportation warrant and warrant for arrest
will be issued against an asylum seeker presenthé country without authorization.
However, the execution of the deportation ordel gl suspended pending completion of the
procedures in his application for refugee statuss Suspension is applied in consideration of
the principle of the non-refoulement of asylum s#ek this aspect has been examined in
depth in a separate policy paper.

However, a clear distinction may be made betweemtanner in which the authorities treat
two distinct groups of asylum seekers — asylum eeekvho were arrested before they
contacted the UN High Commissioner for Refugeesetjuest refugee status, and asylum

Convention Documents 65, Vol. 3, p. 5.
2 Entry to Israel Law, 5712-1952 (hereinafter — “Hrdry to Israel Law), Articles 13-13U.



seekers who contacted the UN High CommissioneRE&jugees and requested refugee status
before their arrest. As we shall explain belows ttiistinction is not always reasonable, but it
forms the basis for the treatment of asylum sedigtbe State of Israel.

The official policy on this matter does not app@aany procedure or other written document,
but statements by representatives of the UN Higim@ssioner for Refugees in Israel
suggest that it has been agreed between the InMnmstry and the High Commissioner. In
accordance with this policy, and as a general raggjum seekers who have contacted the
High Commissioner will not be arrested for as lasgheir application is being examined. An
asylum seeker who has submitted an applicationivesea document from the UN High
Commissioner for Refugees testifying that’hisse is being examined. In the initial phase
these documents do not bear the asylum seekertsgraph. According to the guidelines of
the Migration Police, a person bearing such a decuns not to be arrested; in case of doubt
as to the authenticity of the document, the pobce to detain the bearer, contact the
Commissioner, and release the individual afterifgiag his status with the Commissioner. A
person bearing a valid document issued by the Cssiamer is supposed to be protected
against arrest. When the application to recogrieeasylum seeker as a refugee is rejected,
the asylum seeker is given one month to leave l|sfdee fails to do so within this period, he
will be liable to arrest and deportation. An asylsaeker whose application is rejected but
who submits an application to the Commissioneret@xamine his case will not be arrested
pending completion of the appeals procedures.

By contrast, an asylum seeker who is apprehendelebguthorities before he has a chance to
contact the UN High Commissioner for Refugees Wwdl arrested. In most cases these are
asylum seekers who are arrested along the bordeally after handing themselves over to
Israeli security forces in order to request asylansrael. Clearly such individuals have not
had an opportunity to submit an asylum requestdgspite this deportation orders are issued
against them, as well as orders for arrests fourdimited period. The examination of their
application for asylum in Israel takes place wifiley are in detentiohlf the initial screening
process has been completed and it has been foah@rhasylum seeker’'s application may
form the basis for his recognition as a refugee aylum seeker is released from detention on
the request of the Commissioner. However, a prdaperiod sometimes amounting to
several months may pass before this stage is coedpland during this period the asylum
seeker is held in detention.

In accordance with Israeli law, one of the grouraois the release of unlawfully present
persons, including asylum seekers, is when thegeri detention exceeds 60 dagsid there

is no possibility to execute the deportation ordeccording to a Supreme Court ruling, a
person is to be released from detention after 6& dlahe was not deported by that time,
provided that the delay in deportation was not tua lack of cooperation on his part, and
that he does not constitute a danger to state iseaurto public health or well-being. This
provision applies unless there is “a public interdstangible weight requiring the continued
holding of the person in custody for a period netidting from that which is reasonabfe.”
This rule reflects the principle that a balance thhes struck between the interest to deport
from Israel unlawfully present persons and theghtito liberty. Since the sole purpose of
detention is to execute deportation from Israel,the absence of effective deportation
procedures it is inappropriate to continue to hbklperson in detention.

3 The masculine form is used in this report for the sdlk@evity and ease of reading; the reference is

equally to men and women.

4 Article 1B of the Procedure Regulating the Processi Asylum Seekers, 2002.
5 Article 13F(A)(4) of the Entry to Israel Law.

6 APD 173/03 State of Israel v Salamealling dated 9 May 2005.




The screening procedures undertaken by the Highn@ssioner invariably last more than

sixty days. Moreover, given the increase in the Ipemmof asylum seekers in Israel, the
Commissioner is currently preoccupied mainly wittgistering asylum seekers, and in
practice engages in very few refugee status detations (RSDs). As a result, the period of
time asylum seekers spend in detention while the@issioner undertakes screening, which
was always protracted, has now become even lomgkisaeffectively unlimited.

Despite this, the Interior Ministry has not ordettbé release of asylum seekers who have
been held in custody for protracted periods (orliasyseekers who clearly will not be
deported within 60 days). The reason for this iat,ttaccording to the ministry, these
individuals are “failing to cooperate” with theieplortation by virtue of their submitting the
application; accordingly, the protracted detentiannot constitute grounds for their release.

The state’s position that a person who requestsiasy Israel is considered to be “failing to
cooperate” with his deportation is inconsonant witternational law. The right of every
person to request asylum has been recognized asia fight? and the applicability of the
principle of non-refoulement to asylum seekers weha@pplication has not yet been
determined is also recognized by the Israeli aitibsr Determining that the submission of an
application for refugee status is tantamount tdufai to cooperate, and thus justifies the
sanction of unlimited detention, denies the rightagerson to request asylum and may also
be considered a step intended to deter othersd$dmmitting such applications.

It is important to note that Haifa District Cougtcently disqualified the approach of the
Interior Ministry on this matter. Discussing theseaof an asylum seeker who was held in
detention for a protracted period, the court ruleat since the asylum request proceeding and
the appeals proceeding are recognized by the Sfaterael as proceedings justifying the
postponement of deportation, asylum seekers coatdbe considered persons failing to
cooperate with deportatichHowever, despite the fact that the state did ppeal the ruling,
the Interior Ministry and the Custody Review Cowrhich scrutinizes the detention decisions
of the Interior Ministry, have continued to treaylum seekers as persons failing to cooperate
with deportation, and hence refuse to release femding completion of the first stage of the
screening proceedings.

A further defect in detention policy relates to #Hréitrary nature of the distinction between a
person caught after contacting the High Commissiamel requesting refugee status, who is
protected against detention pending the complatiothe examination of his request, and a
person caught before he has contacted the Commessiwho is detained pending completion
of the proceeding. The arbitrary nature of thigidetion is particularly evident given the fact
that most asylum seekers who have not contacte@ahemissioner at the time of their arrest
are seized along the border, shortly after crossitgylsrael; clearly, they could not yet have
contacted the Commissioner. Many asylum seekers ttuemselves in at the border and
clarify that they are requesting asylum. The consage is that those who choose to turn
themselves in are “punished” for so doing by inaiedi detention, while those who choose to
evade the security forces on the border and matageach Tel Aviv and go to the High
Commission are rewarded therefore. This policy ammges asylum seekers not to submit
requests in an open manner, immediately after cx@she border, but to attempt to cross it
without encountering the authorities. It must beilsted whether the State of Israel has an
interest in this outcome.

Entry to Israel Law, Article 13F(2)(1).
Article 14(1) of the 1948 Universal Declarationtiiman Rights.
° AA (Haifa) 468/07 Lastur v State of Israalling dated 6 November 2007.




Detention for the Purpose of Deterrence

The detention of asylum seekers as undertakemaells inconsonant with international law,
since the convention restricts the possibility ainighing a refugee for the mere act of
unlawfully entering the country in which he requessylum™® According to the accepted
interpretation of this article in the conventione tmere fact that a refugee illegally entered the
state in which he is seeking asylum cannot constigmounds for holding him in detention
under the general immigration laws of the staterédwer, in accordance with the accepted
interpretation of this article, this prohibition @j@s not only to persons who have already
been recognized as refugees by the state in whiep are requesting asylum, but also to
asylum seekers whose application for asylum hagetdieen determined.

According to the convention, refugees who are ldiwforesent in the country in which they
are requesting asylum are entitled to freedom o¥emeent and, accordingly, may not be
arrested? According to the accepted interpretation of thiscke, the prohibition also applies
to asylum seekers whose asylum request has nbegetdeterminetf. The Israeli authorities
regard asylum seekers who have crossed the bosdeméawfully present persons,” but in
accordance with the interpretation of the convemtims emerges from the protocols of the
authors of the conventibhand from the rulings of courts around the wdPldin asylum
seekers is considered, for the purpose of thislartind additional articles in the convention,
to be lawfully present in the state once he hasiegsigd asylum, and not only after the
examination of his request has been completed. rlloagly, this provision applies even with
regard to asylum seekers who have been held imtitmeby Israel for protracted periotfs.

In accordance with the guidelines of the UN Highn®assioner for Refugees, the basic
assumption is that the detention of asylum seeisemsherently undesirablfé,and may be
undertaken only in exceptional cases and as nagedsaAccording to the guidelines and
decision of the executive committee of the Comroissi, an asylum seeker may be arrested
only when detention is required for the purposeesfablishing identity, undertaking a
preliminary interview, or when the asylum seekes Hastroyed his identifying documents or
has used forged documents to mislead the autteuofieghe country in which he intended to
request asylum (if these actions were committedbeidtely and with thentention of
misleading or defrauding the authorities); or in order to protect state s&cwr public
order®® In accordance with the guidelines, when thesesgmaly be secured without detaining
the asylum seeker, he should not be held in detengach case is to be examined on an
individual basis. When detention is necessary ustbe for the shortest possible period.

10 1951 UN Convention Relating to the Status of Reésg Article 31(1).

1 See the New Zealand ruling: Attorney General {2B00] 3 NZLR 257, as well as the English rulings
R. v Uxbridge Magistrates Court, [1999] 4 All ER 52999], parte Adimi, and Khaboka v Secretary ot&tar
the Home Department, [1993] Imm AR 484.

12 Article 26 of the 1951 UN Convention Relatinghe Status of Refugees.

13 J.C. Hathaway, The Rights of Refugees Under Intiome Law (Cambridge University Press, 2005),
pp. 416-417.

1 UN Doc.E/AC.32/SR.15.

See the ruing of the Australian Federal CouR#jendran v Minister for Immigration and Multicul&ir
Affairs, (1988) 166 ALR 619; see also the rulinglug Supreme Court of Appeals in South Africa in Ministe
Home Affairs v Watchnuka (2004) 1 All SA 21.

16 It should be noted the certain rights, such a$réezlom of association, are guaranteed under the
convention only to persons who have already beergréped as refugees and have received status in thefttate
asylum (in these cases, the convention uses the tewfullstay,” as distinct from other cases, when it uses the
term “lawful presence.”)

o UNCHR Revised Guidelines on Applicable Criteria &tdndards Relating to the Detention of Asylum
Seekers (February 1999), Introduction, section 1HGR Detention Guidelines).

18 UNHCR Guidelines, Guideline 3.

1 EXCOM Conclusion No. 44 (XXXVII), 1986; UNHCR Derttion Guidelines, Guideline 3.

15



Insofar as detention is a means for the executiateportation, protracted detention in cases
when no effective deportation proceedings are bpimgued is unlawfu® International law
prohibits arbitrary detentioff,and it has been established on several occagiansolding
asylum seekers in detention during the examinatibtheir request, in the absence of any
deportation proceedings, constitutes arbitraryriiete?? In addition, and as already clarified,
the Israeli authorities regard the detention olasyseekers as a mean of deterring additional
asylum seekers from entering Israel; such a puroaken to the goal of deportation, cannot
justify detentior?® and is not included in the exceptional cases iithvasylum seekers may
be held in detention.

The Detention of “Subjects of Enemy States”

The rules and procedures described thus far appiyl asylum seekers in Israel who are not
considered “subjects of enemy states.” The laktewever, are subject to different rules that
have undergone a number of changes in recent yHagspoint of departure in examining the

requests of asylum seekers from these countrig® idecision by the State of Israel, contrary
to the obligations imposed on it under the UN RefgyConvention, that asylum seekers from
such countries will not be admitted to Israel’slasysystem.

As we have noted in previous policy papers, Issa@lsylum system is regulated by a
procedure introduced in 2002. The procedure estaddi, among other provisions, that “the
State of Israel reserves the right not to absorksiiael and not to grant permission to be
present in Israel to the subjects of enemy statéostile states — as these shall be determined
from time to time by the relevant authorities, &adso long as they hold such status; and the
guestion of their release on bail shall be examiimeskach case on its own merits, in
accordance with the circumstances, in accordantte seicurity considerationé” The same
policy applied even before it was formalized in finecedure.

During the 1990s, this policy was relevant mainiythe case of asylum seekers from Iraq,
whom Israel refused to recognize as refugees amplatat them status as such. Since it was
impossible to deport these asylum seekers, bottngive danger facing them if they returned
to Irag and due to the lack of diplomatic relatidretween Israel and Iraqg, they were held in
detention for protracted periods and, in some ¢deeseveral years. Israel refused to release
the asylum seekers on the grounds that, as Iréigews, they presented a danger to state
security, despite the absence of any individuadewee of such a danger.

After several petitions were submitted, the Highu@mf Justice ruled that the authority of
detention must be interpreted in a manner thabisaenant with its purpose — to execute
deportation. When deportation is impossible, redetasan alternative to detention should be
considered® Following this ruling, the Iragi asylum seekersreveeleased and placed in
alternative frameworks to detention in kibbutzim,accordance with an agreement between
Israel and the UN High Commissioner for Refugeeshbuld be noted that the time, given

20 On this aspect, see the ruling of the European @bittiman Rights: Chalal v United Kingdom (1996)

23 EHRR 413, para. 113. Regarding the applicalulitshis principle to detentions under the Entrysi@el

Law, see also the Israeli rulings: HCJ 1468/90 Ben Yiisrégerior Minister Piskei Din 44(4) 149, 151-152;
HCJ 4702/94 Al-Tai v Interior MinistePiskel Din 39(3) 843 (hereinafter — “the Al-Tai HCJ ruling;”A®
(Haifa) Anonymous (Minor) v Interior Ministryerdict dated 24 January 2007.

2 Article 9(1) of the International Covenant on iCand Political Rights, Convention Documents 31926
= For example, see the decision of the Human Rightsn@itiee in Australia in the case of an Iranian
asylum seekers who was held in detention for a prewlgutriod during the examination of his applicafimm
refugee statusC. v Australia, Human Rights Committee Communication No 900/199%tralia 13 November
2002, CCPR/C/76/D/900/1999.

2 The Al-Tai HCJ case, see above. See also the UNHG&hien Guidelines, Guideline 3(iv).
24 Section 6 of the Procedure for the RegulatiothefProcessing of Asylum Seekers, 2002.
25 The Al-Tai HCJ case, note 20 above.



the very small number of refugees entering Isrdsb were the subjects of “enemy states,”
other countries agreed to absorb refugees to wlsvaell refused to grant asylum. As the
number of asylum seekers defined by Israel as ésibjof enemy states” grew, other
countries were no longer willing to absorb thedagees.

In 2004, Human Rights Organizations discovered that military was holding asylum
seekers from Sudan who had crossed the bordelsiratel. The asylum seekers had been held
at Ketsiot Prison for many months. Their detenticas unlawful: no orders had been issued
against them; the UN High Commissioner for Refugeeshe Red Cross had not been
notified of their detention; and they had not bgemn an opportunity to contact any external
body or to turn to the courts. Following the expesof the unlawful detentions, the Sudanese
asylum seekers were transferred to the “civiliaaCilities used for the detention of persons
unlawfully present in Israel; detention and depavta orders were issued against them.
Again, however, they were held in detention fortpoted periods, since it was impossible to
deport them to Sudan, where their lives would bdaegered if they were returned from
Israel, and given Israel’s insistence that theyldomot be recognized as refugees since they
were the subjects of an “enemy state.”

The Story of David?® a Refugee from Southern Sudan
My name is David and | am a Christian from South8udan. | am a member of the Nyer
tribe. In my place of residence | worked in a Ewap security firm. IN 1998 the US army
bombed a factory in Sudan. | was working as a gtratnight. | was shot in the leg, arrested,
held in prison in Khartoum, and accused of spymgthe US. | was tortured for about one
week and did not receive any treatment for my eguteg. After about one week, my leg
swelled up badly and | was transferred to hospithk security in the hospital was not very
strict and | managed to escape to Gadarif. | redlthat | had to escape from Sudan and in
March 1999 | found a way to get to Egypt, wherentacted the UN High Commissioner for
Refugees and was recognized as a refugee.

Life in Egypt was very difficult, even for a recaged refugee. Many of the Sudanese
refugees suffer harassment from the local populaiide cannot get work permits and in gny
case it is very hard to find work. Despite thisinet a young woman who is also frgm
Southern Sudan and in 2004 we had a son. Makiiving became even harder.

In September 2005 a major demonstration begandautee offices of the Commissioner |in
Mustafa Mahmud Gardens. The United Nations clo$edaffices and stopped processing
applications. At the end of December 2005, Egyppalice came to the site and shot at the
demonstrators. Many were killed and injured, araséhwho were not injured were arrestegd. |
was also arrested. | was released after just op¢ghdaks to my blue refugee’s card. After that
employers completely refused to employ Sudanesd, landlords refused to rent out
apartments to us. Policemen used to catch Sudamebe street and beat them. | tried|to
make a living for my family selling cakes we baka&dhome, but | realized that we had|to
leave Egypt, too.

| knew that Israel is a democracy and | thought itheould be a good place for a refugee ljke
me. We decided that | could go there on my own, thea | would find a way to bring my
wife and child. In April 2006 | left them at an a@ntance’s home in Cairo and set out [for
Israel. | walked through the desert for two dayslummanaged to cross the border. | waited
for the Israeli army to find me. The soldiers taolke to Ketsiot Prison together with other
refugees who arrived over the same period.

% The refugees’ names have been changed in ordeotecptheir privacy.



| spent nine months (April 2006 through January7d@ a huge tent in wing 15 of Ketsipt
Prison, together with approximately 70 other Sudan&/e had access to three toilets pnd
three showers. We slept on narrow beds and eag$ whs given two thin blankets that could
not protect us against the winter cold of the deSer keep warm we used to collect the pld
blankets and clothes that the Palestinian prisomerthe adjacent wings threw into the
garbage.

We did not have anything to do. Sometimes the wexdeuld come and take a few of us to
do some work. Those who were chosen to do workndidreceive any pay, but they were
given a few cigarettes, so those of us who smokeckvihappy to go to work. Everyone
complained a lot that we were being imprisonedsiorlong with nothing to do, but | was
mainly bothered that we did not have access téeghene. | could not inform my wife that
had arrived safely in Israel. | did not have anynepto send her and | did not know how she
would get by without money.

=

Two months after | arrived in Ketsiot some Sudarfese Ma'asiyahu Prison arrived in our
tent; others followed. We were told that they caorea meeting with the United Nations| |
heard from the new detainees that in Ma’asiyahsoRrthere were public telephones, and that
some of the detainees even had mobile phonesetsagarettes and gave them to one of|the
Sudanese who was transferred to Ma’asiyahu andidske to call my wife in Cairo. When
he returned to Ketsiot | learned from him that mfevhad been pregnant when | left her. This
news made me worry even more — a 23-year old Ssdaweman, pregnant, who had |to
survive in hostile Egypt with a two-year old boydanrith no way to make a living. | gathered
that she would be due to give birth in Decembertbate was no way | could check this. |
gave the telephone number to volunteers from thértddfor Migrant Workers who visited u
and asked them to contact my wife. Unfortunatéig, mext time they came to visit they ta
me that my wife’s telephone number was disconnedteduld not stop thinking about nj
family, left without any source of livelihood andtiaout any information about me.

< g®

The state justified the protracted detention of $luelanese asylum seekers — some of whom
were held for approximately two years — on secugityunds, claiming that they presented a
danger. For a long period, the Custody Review Cdhet quasi-judicial body that scrutinizes
the decisions of the Interior Ministry on the subjef detentions, accepted these claims,
particularly in view of the Interior Ministry’s pmises that the process of deporting the
asylum seekers to Egypt was underway. Howeverinas passed and there was no sign of
deportation, and after the state proved unablehtwsthat even a single Sudanese asylum
seeker posed any danger, the Custody Review Cagarbto release Sudanese asylum
seekers into alternative detention in the kibbutzkinfirst those included in this arrangement
were asylum seekers suggested by the UN High Cosioner for Refugees; these were later
joined by asylum seekers proposed by the membesnaations of the Refugee Rights
Forum.

From the beginning of 2006, in order to circumvéné court's willingness to release
Sudanese asylum seekers, the Interior Ministry inégaeplace the detention orders under the
Entry to Israel Law (which are subject to reviewthg court) with detention orders under the
Prevention of Infiltration Law which are issued by the military authorities. Egeercy
legislation enacted in 1954 permits the detentioa person defined as an “infiltrator” for an
unlimited period under an order issued by the defeminister, without any procedure and
without judicial review. In this manner the stat@asvable to bypass the decisions of the
Custody Review Court and to hold hundreds of asydeekers, whom it terms “infiltrators,”
for months on end without access to the courts.

2 Prevention of Infiltration Law (Offenses and Jdiision), 5714-1954.



Four petitions were submitted to the High Courtlostice in April 2006 by the Hotline for
Migrant Workers and the Refugee Rights ProgrameitAviv University”® The Supreme
Court ruled that the state must ensure judicialere\of the detention of the Sudanese asylum
seekerg? and one of the judges from the Custody Review Coais appointed a “special
advisor the defense minister” with responsibility €xamining the detainees on an individual
basis and recommending to the military authoritidether or not they should be released.
This mechanism also failed to meet the minimum ireguents for the judicial review of
detention; the body involved has an administratigther than a judicial character; it is
empowered only to recommend, and not to decideatieisor” is appointed by the defense
minister rather than through a procedure ensumagpendence; and no legal imperative is
established for his actions.

Despite the inherent defects of the mechanismadivésor accepted the position of the human
rights organizations and ruled that since it wapassible to deport the Sudanese asylum
seekers, and given the absence of any evidencestgy that they presented a danger, they
should not continue to be held in detention. Hisoremendations were adopted, albeit
reluctantly, and hundreds of asylum seekers wéeased.

In the first stage, however, the Sudanese asyluekese were released into alternative

detention in the kibbutzim. Their movement wasrietgd to the area of the kibbutz, and they
could leave only if accompanied by a kibbutz membéis restriction was again imposed on

the basis of their status as subjects of an “englatg” whose release must be conditioned on
strict supervision. Asylum seekers from other caestwere released without conditions after
completing the initial screening stage and cowe land work wherever they chose. The
Sudanese asylum seekers were later released i#imaiive detention, under the same

restrictive conditions, in moshavim, most of whigkre interested mainly in securing cheap
labor.

In addition to the immediate injury to the liberyd freedom of movement of the asylum
seekers, the conditioning of their release on thenaining in a specific situation (and, in
practice, in the employ of a specific agricultueahployer) led to the “shackling” of the
asylum seekers to their employers. Dismissal agmesion would clearly lead to the asylum
seeker being returned to detention, at least pgntfia location of a new arrangement for
alternative detentioff. This created fertile ground for exploitation, inding late payment of
wages, payments below the minimum wage, and theihgwf asylum seekers in conditions
that were far from appropriate (it must be empleasihowever, that not all employers acted
in this manner).

Moreover, the “alternative detention system” mehat the release of the asylum seekers was
totally dependent on the actions of the human sigihganizations, which identified kibbutzim
and moshavim and requested their release.

Within just a few months, however, the “assumptmindanger” posed by the Sudanese
citizens and the “alternative detention system’hbaillapsed. From March 2007, the advisor
to the defense minister agreed to recommend tlyirasseekers also be released for work in
hotels in Eilat; their freedom of movement wasnestd to the city of Eilat. The presence of
a growing community of Sudanese asylum seekersathgtfree to move within the city limits
of Eilat, coming into daily contact with the locpbpulation, rendered the claims that they
presented a danger to state security unconvinaitigel extreme.

28 HCJ 3208, 3270, 3271, 3272/06, 4 Refugees v HeHdlFoOperations Division

29 HCJ 3208/06 et al., decision dated 8 May 2006.

% It should be noted that the similar shackling of maigmworkers was disqualified by the Supreme Court
in HCJ 4542/02 Workers’ Hotline et al. v Governmehisrae| ruling dated 30 March 2006.
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The reality on the ground continued to erode thia fvlars of the “assumption of danger”
and the “alternative detention system.” During pegiod April — July 2007, and to a lesser
extent thereafter, the military released hundrddSunlanese (and other) asylum seekers onto
the streets of Beersheva, due to a dispute betweemilitary and the Migration Police
concerning the responsibility for their detentiamd due also to the shortage of places for
detention. Some seven hundred Sudanese asylunrseedee released unconditionally and
without any restriction to a given geographicalaar@he asylum seekers traveled from
Beersheva to Tel Aviv, contacted the UN High Conwioiser for Refugees, and received
documents protecting them against arrest. A sdnaimerged whereby the decision as to
whether a person would be released on the daydhtyred Israel and remain free, at least,
pending the clarification of their application fiafugee status, or alternatively would be held
in detention, sometimes for months, and eventualgased to a restrictive alternative, was
dependent solely on the number of imprisonment gglaavailable on that day. In this
situation, the argument that restrictive conditiorese required for the purpose of supervision
became nothing less than absurd.

In August 2007, responding to petitions againsewi@n under the Prevention of Infiltration
Law, the state agreed to end the use of the mesrnafioir preventing infiltration. Today, the

majority of asylum seekers in detention are heldenrthe provisions of the Entry to Israel
Law. However, the Prevention of Infiltration Lawssll improperly used during the first few

days of the detention of asylum seekers in ord@ogipone the date of judicial review of the
detention.

Since September 2007, the Custody Review Courtbeagsin to release Sudanese asylum
seekers without requiring them to remain withinaatigular geographical area; instead, the
asylum seekers are required to provide their addaes to report to the police. The Interior
Ministry has initiated a proceeding (which has get been completed) to transfer asylum
seekers released into alternative detention tétthek” provided by the Entry to Israel Law.

As of the time of writing this policy paper, thdusition has in some respects been reversed.
While in the past asylum seekers from all otherntoes were released after completing
initial screening by the UN High Commissioner faefBgees, while Sudanese asylum seekers
were not released at all, today it is the Sudandseare released, while others continue to be
held for indefinite periods.

This situation is the result of the recognitionttBadanese citizens cannot be deported to their
homeland, combined with the almost complete cemsati RSD applications due to the
growing number of asylum seekers. As noted, the High Commissioner for Refugees is
currently preoccupied with registering asylum segkerather than with screening.
Accordingly, detained asylum seekers cannot in tm@ccomplete the initial screening
process and secure their release. Conversely, sescavolving Sudanese citizens, the
Custody Review Court confines itself to ensuringttthe UN High Commissioner for
Refugees has identified the detained asylum seekarSudanese citizen, and does not require
that the asylum seeker pass the first hurdle afgeition as a refugee.

Proposed Law 381 - Prevention of Infiltration, 5768008

As far as entry to Israel is concerned, howeverapether change in the treatment of asylum
seekers may be imminent. On 19 May 2008, the Kmesassed at its first reading a

government proposed law to prevent infiltrationp#fissed by the Knesset, this proposal will
lead to the violation of the basic principles afildi law, and to the violation of the provisions

of international conventions to which the Statésoéel is a signatory.
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We shall confine our comments here to those aspédise proposed law that relate to the
duration and conditions of detention of asylum segk

1. The proposed law does not make any referentteetdetention of minors, children, and
babies. Although the district court has establistad obligation for minors to be
represented before the cotfriand although the State Prosecutor’s Office hasiss
procedure regarding the detention and deportatfiamionors requiring a briefing by a
welfare officer, the terms of which are to be faler*? the ruling and the procedure are
not reflected in the proposed law.

2. The proposed law permits the administrative isgmment of all persons entering the
borders of the State of Israel, including childegmd minors, without any judicial review
for a period of up to 28 days (14 days in accordamith the proposed law, plus 14 days
after transfer to the detention track under theyEiut Israel Law)*®

3.  The proposed law does not mention any maximunog®f detention, thus permitting
the imprisonment of asylum seekers for extremehglperiods. The chance of release
in such circumstances is extremely limited andth@ case of the citizens of enemy
states, such as Sudan — totally nonexistent.

4. The proposed law permits the incarceration ajrarit workers and asylum seekers
alongside criminal prisoners.

On 20 May 2008, the State Ombudsman published artrépr 2007 which included sharp
criticism of the behavior of the state with regémdasylum seekers and refugees. Regarding
the detention of asylum seekers, the State Ombudsimase to note that due to a protracted
dispute between the military and the GSS regardigy “danger” posed by all Sudanese
citizens, many of these citizens had been heldeterdion for protracted periods. Since the
prime minister and defense minister failed to taation to abolish the “assumption of
danger” imposed on these asylum seekers, mostewh tiwere held in detention without
judicial review and without access to arrangemeamtabling release on bail. Even after a
review instance was created for the detention gluas seekers, this examined only a
minority of the cases of detention of Sudaneseuasydeekers, and even these procedures
were implemented after a substantial défay.

Israel’'s behavior over recent years regarding ipalitasylum for the subjects of “enemy
states” is also inconsonant with Israel’s obligasioThe UN Convention Regarding the Status
of Refugees prohibits the discrimination of refugiea various grounds, one of which is their
country of origin®’ The principle of non-discrimination, like otheriqmiples in the
convention, applies not only to persons who haveadly been recognized as refugees, but
also to asylum seekers whose requests have notbgeh determined. Accordingly,
discrimination against asylum seekers who are thgests of “enemy states” in detention
proceedings is prohibited.

3 AA (Haifa) 379/06 Anonymous (Minor) v Interior Matry (ruling dated 24 January 2007).

2 Procedure for Processing Unaccompanied Foreign Bligtate Prosecutor’s Office, draft dated 3
January 2008.

s Government Proposed Law — 381, 25 Adar Il 5768pfil 2008, Article 12C.

s Ibid., Article 15.

% Ibid., Article 14.

3% Report of the State Ombudsman, 58B for 2007, @ndpue: “Processing of Applicants for Political
Asylum in Israel,” pp. 99, 111-112.

3 Article 3 of the 1951 UN Convention Relating be tStatus of Refugees.
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Moreover, in accordance with the guidelines of Whi¢ High Commissioner for Refugees, in
exceptional cases in which asylum seekers are heldletention, various procedural
guarantees are requirdd.Among other provisions, the detention of asylunekses is
conditioned on subjection to automatic review (Wahiakes place even if the detained person
does not initiate legal proceedings) by a judibiadly or an independent administrative body;
on the maintenance of periodic review; on the rigftthe detainee and his representative to be
present in the review proceedings; on his rightefote factual findings; and on his right to
contact the UN High Commissioner for Refugees additmnal organizationd) The
detention of asylum seekers in accordance withPitewention of Infiltration Law, initially
without any judicial or administrative review arlteteafter subject to review by a special
advisor to the defense minister does not meet timmmam requirements for ensuring fair
proceedings in the detention of asylum seekers.

In accordance with the guidelines of the UN Highn@aissioner for Refugees, one of the
exceptional cases justifying the detention of asykeekers is when they present a danger to
state security or to public wellbeifas a general rule, their freedom of movement tstmo
be restricted’ The State of Israel initially attempted to arghattall the Sudanese asylum
seekers presented a danger; later, it arguedttbatiid not examine which of them presented
a danger to state security and which did not aochraingly, all these asylum seekers should
be held in detention or in restrictive alternatdetention. However, the convention and court
rulings from around the world show that sweepingusiéy claims cannot be made with regard
to an entire group of asylum seekers; the autlesritnust show that a specific asylum seeker
presents an individual security thréat.

Eritrean Asylum Seekers — “Shackling” to the Employer and Restriction of
Freedom of Movement as Conditions for Release frometention

Alongside the softening of the detention arrangdmemncerning asylum seekers from
“enemy states,” the arrangements supposedly intetml@ddress the assumption of danger
were applied to asylum seekers from additional t@es In the summer of 2007, a

significant increase was seen in the number ofuasydeekers from Eritrea. Eritrea is not
considered an “enemy state,” but it is not possibleeturn asylum seekers to Eritrea after
numerous cases in which asylum seekers deportedttea have “disappeared.”

Although there could be no claim that these asysamkers presented a danger, the Interior
Ministry adopted a similar policy in their regarsl it did in the case of asylum seekers from
Sudan, with the clear objective of deterring addil asylum seekers from coming to Israel.
As in the case of the Sudanese asylum seekerqdly also led to appalling exploitation of
the Eritrean arrivals. The Interior Ministry reledsEritrean asylum seekers for work with
agricultural employers it identified. One of thenddions of release was that the asylum
seeker was not permitted to leave his employeo @gave the area of the moshav. Once again,
many of the employers exploited the power they wereen, paying sums below the
minimum wage, accommodating the asylum seekershimman conditions, and denying them
access to human rights organizations.

8 UNHCR Detention Guidelines, Guideline 5.

3 See the ruling of the Canadian Supreme Court dlgging a mechanism for review that failed to
provide the required guarantees for a fair procegitirthe detention of unlawfully present personsluding
asylum seekers: Adil Charkaoui v Minister of Citizengl2ip07] 1 S.C.R. 350, 2007 SCC 9, dated 23 February
2007.

40 UNHCR Detention Guidelines, Guideline 3(iv).

4 Article 26 of the UN Convention Relating to thetBs of Refugees. For further detail on this aspect,
see the text by footnotes 13 through 16 above.

42 See the ruling of the New Zealand Supreme Coufaoui v Attorney General, Dec. SCCIV 13/2004
(NZ SC, Nov. 25, 2004).
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The growing number of complaints also led to thkapse of this system within just a few
months. As of the date of publication of this pgligaper, Eritrean asylum seekers who are
released from detention after being identified #@&ens of Eritrea by the UN High
Commissioner for Refugees are released withoutirtfposition of conditions “shackling”
them to a specific employer in a specific moshav.

Arrest Campaign and Geographical Restriction as a @ndition for Release

From the above description of developments, it @ difficult to discern a pattern of
inconsistency regarding the detention of asylunkesese Policy depends mainly on the whims
of officials at different levels. In February 20@Bis situation reached an absurd level.
Following media reports on the distress faced byluas seekers living in shelters in Tel
Aviv,** and after the prime minister ordered that arrastsdeportation be used immediately
to tackle the refugee issue, a large-scale campaam launched to arrest asylum seekers,
most of whom held protective documents from the High Commissioner for Refugees,
contrary to the arrangements applying at the time.

According to the UN High Commissioner for Refuget® format of these documents was
established with Israel's agreement, and it wasedyrthat asylum seekers holding such
documents are not to be arrested. Despite thtkeagnd of February 2008 and the beginning
of March, the Migration Police raided shelters vehkundreds of asylum seekers were living.
Most of the asylum seekers were arrested. Thos#ngotlocuments from the Commissioner
were eventually released, but only after each oras wdentified individually by the
Commissioner. As a result, some asylum seekers \efiren detention unnecessarily for
many week. Those eventually released from detemigne placed under a new custody order;
one of the conditions of release is that they messiain solely to the north of Hadera or to the
south of Gedera (i.e. not in central Israel). Asedorestricting the freedom of movement of
refugees (including asylum seekers) is inconsomatit Israel’s obligations in accordance
with the convention.

The purpose of these actions, it seems, was tdeceraatmosphere of intimidation against
asylum seekers in Israel. The actions were alsmd#d to address the large concentration of
asylum seekers that had developed in Tel Avivhm absence of work permits, some of the
asylum seekers were living in public shelters itraxely harsh conditiorf$. The immediate
catalyst leading to the arrest of the asylum seeked the conditioning of their release on
their leaving Tel Aviv seems to have been theaaitnewspaper articles revealing the harsh
conditions in the shelters, which seriously emissed Israel and depicted its attitude to
refugees as apathetic.

Rather than attending seriously to the problemstibd emerged, the authorities preferred to
take the drastic step of detaining asylum seekats establishing conditions for release

(violation of which will lead to repeat detentian)order to disperse the asylum seekers, thus
rendering them less visible and removing them fommters that had led to public and media
interest. The move also distanced the asylum sgelkem human rights and assistance

organizations, whose activities and infrastructuaee concentrated in the center of the

country.

a3 Nurit Werghaft, “Kutchik Moves in on the Refugeeldd’aretz, 18 January 2008; Kibriv Kaldatinsa,

“Lower Tel Aviv, The Boulevards,” Yediot Tel Aviv,22January 2008; Hila Kovo, “The Lowest Place,” Zman
Tel Aviv, 25 January 2008; Hagai Matar, “Africa —dsl,” Ha'ir Tel Aviv, 25 January 2008; Yigal Hai and
Michal Greenberg, “No Room in Tel Aviv; Refugees MdeeGivatayim and Bat Yam,” Ha'aretz, 7 February
2008.
44 See the comments by the head of the Population Astmaition at a meeting of the Knesset Foreign

Workers Committee, 26 February 2008p://knesset.gov.il/protocols/data/rtf/zarim/2008Z2rtf.

14



The expulsion of asylum seekers from Tel Aviv byame of detention and release under
geographic restrictions was undertaken on an indigtate basis against all asylum seekers
encountered by the Migration Police during theidsan Tel Aviv. Even asylum seekers who
had found work and were living independently in TAiv were expelled, as were
unaccompanied minors and the parents of youngrehildtho had already found places in the
education system in Tel Aviv.

“Hosting Camp” and the Detention of Children

Until July 2007, minor asylum seekers who entersdhdl with their parents were not
detained. To this day, the majority of child asylseekers who arrived with their parents
have not been detained and have been placed iedisation system. However, in keeping
with the capricious approach of the decision makershese matters, and in response to
fleeting media pressure, it was decided at therimergg of July 2007 to establish a detention
camp in Ketsiot (referred to by the authorities‘@gemporary hosting facility.”) The camp
was to be used for the imprisonment of asylum gsekeor “infiltrators,” to use the state
terminology — including childref?

The detention camp was established immediatelyhowit appropriate preparations or
organization. At first, detained children were h@dether with their mothers in the caravan
section of Ketsiot Prison. In October 2007, howewernew compound was established
adjacent to the prison, known as the Saharoniniitiacthis facility includes six wings —
large, fenced tent camps four of which hold apprately 800 male asylum seekers, and two
of which holds some 200 mothers and children.

The living conditions in the tents, each of whidukes 15-20 detainees in a limited space, are
far from satisfactory. The facility is situatedardesert region with harsh climactic conditions
in summer and winter. During most of the past witlbere were no means of heating in the
facility, despite the fact that temperatures somes fell to -5 degrees Celsius. The detainees
did not receive sufficient blankets, and some ef tdnts leaked when it rained. Only after a
petition was submitted against the conditions dgédigon were means of heating installed in
some of the tents, though reports from detaineggesi that in the harsh desert conditions,
and in canvas tents, these were not able to overdbmpiercing cold. The children held in
the facility included small infants, some of whoner& born while their mothers were in
detention; they, too, were exposed to the extresieein the facility.

In the summer Ketsiot is one of the hottest placdsrael. There are no means in the tents for
protecting the asylum seekers against the heatldrhel Prison Service has stated that it is
currently working to transfer the detainees to marent buildings, but these will not be ready
before January 2009 (and probably later still).

As if this were not bad enough, the child detaindesnot receive psycho-social support,
despite the fact that many of them have experieseeidus trauma in their country of origin
and during their journey to Israel. For many ofrthehe experience of imprisonment is also
liable to have grave ramifications. A single soamdrker is employed in the Saharonim
facility — a uniformed man who does not speak #mglage of the asylum seekers held in the
facility, and who is responsible for some one tlaousdetainees. The social worker does not
provide psycho-social support; his function is aoed mainly to arranging meetings between
family members held in different wings of the fayil and coordinating the activities of
bodies that run various types of activities in piison.

4 See the announcement of the Prime Minister's Offated 1 July 2008 at the following link:

http://www.pmo.gov.il/PMO/Communication/Spokesman/20F/spokedar010107.htm
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Ketsiot lacks appropriate educational facilitieeeTchildren are divided into three broad age
groups, in each of which the age difference caasmuch as six years. Teachers come to the
prison for a few hours a day to run activities. fehare no proper classrooms; the children sit
in large tents, on plastic chairs around a singldet without educational aids. There is no
curriculum, no systematic monitoring of the studéptogress, and no real continuity in their
studies.

The children are detained without any date beindaetheir release, and they face constant
uncertainty. Their detention is particularly outtags since, for the present, they cannot be
deported from Israel since they are citizens ofr&aiand Sudan. Moreover, their detention is
completely arbitrary. Most child asylum seekers vanaved in Israel with their parents were
released unconditionally. The only reason why dm&las detained and another is not is the
date on which he entered Israel — after the establent of the imprisonment facility for
children, and on a day when the facility was nohptetely full.

The Story of Bol, a Child Refugee from Southern Suah

My name is Bol. | am twelve years old. | am a Cimisfrom Southern Sudan.
| entered Israel from Egypt in July 2007 togethé@hwny parents and my two brothers. We
were arrested immediately, and since then we haea lvaiting at Ketsiot Prison until the
United Nations decides whether we are refugees.
For the first three months we slept in caravanso Twonths ago they moved all the women
and children to other wings where we live in teh@m in wing number 1 of the women and
children.
| sleep on an army bed and cover myself with thaoMblankets. It is very cold at night and it
is hard for me to sleep. We sleep in crowded tants there are no means of heating. The
showers we use are the same for boys and girls.
There are no studies here. | do not really knowtwahsocial worker or a mental health worker
is, but | don’t think | have met anyone like tharé. The only people | see here are |the
wardens with their handcuffs and weapons.
The wing we are in is surrounded by two fences. @n&hite and opaque, the other is|an
internal metal fence. The floor here is made ofccete and the tents are made of canvas.|The
wind passes right through them, and that’s why Icaid.
| don’t have anything to do here. There are twangwibut they don’t interest me. | just hang
around all day. Sometimes | argue a bit with theeothildren. | really do not like to be here
and | would like to be somewhere else. | don’t knelaere because | don’'t know anywhereg in
Israel. Since we got here | have not left the wirggare being held in even once.

In January 2008 several human rights organizatmetgioned the High Court of Justice,
arguing that child asylum seekers should not baided; alternatively, they argued that the
conditions of detention at Ketsiot Prison are netable for childrer’® During the course of
the hearings the request not to detain child asyeekers was deleted, and in February 2008
the petition was rejected. Although the Supreme rCagcepted the argument that the
conditions of detention included problems demandmgnediate attention, particularly in
terms of education and protection from the elemdhts petition was rejected in view of the
state’s position that it encountered difficultiesemaring for the detention of child asylum
seekers within a short period of time. It shouldno¢ed that at the time of writing, several
months after the grave ruling was given in this teratthere has been no change in the
conditions of detention in the facility. The onlgange that occurred following the petition is
the decision by the Israel Prison Service to retssignificantly entry by personnel from the
organizations that submitted the petition into thiegs in which the asylum seekers are

46 HCJ 212/08 Hotline for Migrant Workers et al. v ErRrison Service
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housed. By so doing the authorities are restridimegaccess of human rights organizations to
detainees, denying assistance to hundreds of asdeRers who require it.

The restrictions imposed by international law regay the detention of children in general,
and child asylum seekers in particular, are stritten those applying to the detention of adult
asylum seekers. Israel is violating these resbmnstion a systematic basis. The 1989
Convention on the Rights of the Child establishes tthe arrest, detention or imprisonment
of a child shall be in conformity with the law aslall be used only as a measure of last resort
and for the shortest appropriate period of tiffeThese provisions apply to all children, not
only asylum seekers.

The guidelines of the UN High Commissioner for Rpfes specifically establish that child
asylum seekers are not to be detained, and thay pessible alternative to detention should
be considered® The Convention on the Rights of the Child alsoalelishes provisions
regarding the obligation to provide special pratecfor child asylum seekefs.

In addition to the act of detaining asylum seekerketsiot, including children, Israel is also
ignoring its obligation to provide every detainegmappropriate conditions of imprisonment
ensuring his dignity, in accordance with Israeliidand international law* In addition to the
general provisions relating to the conditions ofeddon of all detainees, international law
also establishes guidelines defining special canditfor children who have been deprived of
their liberty. These include conditions ensuringeithdignity and health; sleeping
arrangements in small groups; protection of theghtrto privacy, among other means by
enabling them to hold personal items; and ensutigr right to proper psychological
development. All these guidelines are violated he tase of the children held at Ketsiot
Prison.

In view of the standard of educational serviceshm facility, it may be determined that the
detention of children in Ketsiot also entails thelation of their right to education. Israeli law
recognizes the right of every child present witkle borders of the state to educational
services on an equal basis, even if he and himfsasze present in Israel without perfit.
International law also requires that education lbevided for all children equally and
regardless of their statds.

As for the children of refugees, the Convention &dmng the Rights of Refugees requires
that refugee children receive the same elementugation as is enjoyed by the residents of
the absorbing country. Concerning post-elementdocation, the state is obliged to provide
the children of asylum seekers with education enhtighest possible level and, in any case, at
a level not lower than that enjoyed by other faneigtionals present in the countfyisrael

4 Convention on the Rights of the Child, Article B)/(The United Nations Rules for the Protection of
Juveniles Deprived of Their Liberty, adopted in Regon 45/113, establish the same provisions; thesss rul
were adopted by the UN General Assembly on 16 Deceht$gl.

48 UNHCR Detention Guidelines, Guideline 6.

49 Article 22 of the Convention on the Rights of tieild.

%0 See, for example, HCJ 4634/04 Physicians for HumghtRv Minister of Internal Securifyuling
dated 12 February 2007); HCJ 3278/02 HaMoked Céotehe Defence of the Individual v Commander af th
Israel Defense Forces in the West Bank AReskei Din 57(1) 385, 397-398.

> Article 10(1) of the International Convention oiviCand Political Rights.

HCJ 322/87 Ben Shlomo v Interior Minist@iskei Din 33(3) 353, 356; Circular of the Director-
General of the Education Ministry, 5760/10(A) datedune 2000. Regarding this right in American ls@e the
ruling of the US Supreme Court in Plyler v Doe, 483 202 (1982).

3 See Article 28 of the Convention on the Rightthef Child, which discusses the right of children to
education; and Article 2(1), which discusses the rigtgvery child to enjoy the rights set forth in twnvention
without any discrimination. See also Article 13 o international Convention on Economic, Social and
Cultural Rights.

5 Article 22 of the UN Convention Relating to thiat8is of Refugees.
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provides elementary and high-school educationHerdhildren of migrant workers present in
Israel without permit, on the same standard asravides for its own citizens, and it
undoubtedly also bears an obligation to providenseducation for refugee children. Again,
this obligation applies not only to children rectmgal as refugees, but also to those whose
requests for asylum are still being examifd.

International law also addresses obligations madatid the quality of education to be provided
for children held in detention. Among other requmients, such education is to provided
outside the prison facility, in public schools whkear this is possible and, in any case, by
professional teachers and in accordance with adaithat are integrated in the general
education system of the state. Particular attenoto be paid to the education of foreign
children with special cultural needs; illiterataldren of children with learning difficulties are
entitled to special education; every child is tgograccess to a library with suitable reading
material; and detained minors must be enabled tacpate in activities promoting and
protecting their health and self-esteem, nurturithegir sense of responsibility, and
encouraging skills that will help them in sociétyAs will be readily appreciated, Israel is
violating these obligations in a gross manner.

Israeli law recognizes the importance of providipgycho-social support for detained
minors>’ International law also recognizes this aspecahdishing that the personnel of an
imprisonment facility holding children must incluéglucators, consultants, social workers,
psychologists, and psychiatrists in sufficient gigrand employed on a permanent basis; that
the personnel of an imprisonment facility holdifgldren must undergo training, including
child psychology, child welfare, and internatios#ndards regarding human rights and the
rights of the child; and that as soon as possitié a child is admitted to a detention facility,
he should be interviewed and a psychological asthbsteport prepared in his ca¥dNone of
these provisions are maintained at Ketsiot Prison.

5 J.C. Hathaway, The Rights of Refugees under IntemealtLaw, (Cambridge University Press, 2005),
p. 597.
6 United Nations Rules for the Protection of Juvenideprived of Their Liberty (footnote 47 above),
sections 12, 38, 41, and 59.

57 CA 6569/05 Ahmad Abu Aliash v State of Isréeiling dated 24 July 2006); CA 10118/06 Anonymous
v State of Israegfruling dated 30 April 2007).

%8 United Nations Rules for the Protection of Juvenideprived of Their Liberty (footnote 47 above),

sections 27, 81, and 85.
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Recommendations

As is clearly shown by the above review of Israddshavior regarding the
detention of asylum seekers and refugees, Israesystematically trampled on
their right to liberty. In so doing, Israel hasalgolated a series of additional
basic rights. In view of this reality, the RefugeBsghts Forum presents the

following summarized recommendations:

e As a general rule, refugees and asylum seekensicsimot be detained,
otherwise than in exceptional cases when thisseréml in order to secure
one of the three primary goals in the UNHCR Guitkedi When detention
Is required for the purpose of establishing idgntiundertaking a
preliminary interview, or when the asylum seekers ldestroyed his
identifying documents or has used forged documeatsmisiead the
authorities of the country in which he intendedd¢quest asylum (if these
actions were committed deliberately and with ittention of misleading
or defrauding the authorities). Even in these cases, it mustdnsidered
whether the purposes detailed in the guidelinesmarsecured by other
means; detention should be employed solely ag adsgrt.

* Detention mechanisms established in migration Isfauld not be used to
detain asylum seekers allegedly presenting a dangaurblic well-being or
to state security. Insofar as such suspicions ,ettist state must use the
same legal means as are applied against its résiden

* A maximum period of one to two weeks should befeethe detention of
asylum seekers, in exceptional circumstances,derraio secure one of the
goals detailed in the first recommendation, andmwihese goals cannot be
secured otherwise than by detention.

* For as long as the current asylum system rematastiand it is impossible
to undertake a preliminary interview with an asylgeeker within a few
days of arrest, asylum seekers should not be halétention pending such

an interview. Asylum seekers may be detained foniaimal period in
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order to obtain their details and transfer thematbody empowered to
interview them and consider their asylum request.

Every asylum seeker should be issued with a dontireeabling his
immediate identification in the case of contactsthwienforcement
authorities, in order to prevent protracted questig or detention in order
to clarify the identity of asylum seekers and thates of the asylum
proceedings in their case.

Written guidelines must be established, formalized procedures or
regulations, for police officers and other enforeampersonnel, detailing
the significance of each document held by asylurekeses and the
prohibition against their detention.

An asylum seeker is not to be considered to bi#irifato cooperate” with
his deportation merely because he requested asylulisrael. Neither is
any sanction to be imposed on asylum seekers agshé# of their asylum
request.

Asylum seekers are not to be subjected to disnation on the basis of
their country of origin, or on the basis of any ethdistinction, in
proceedings relating to the denial of their liberBijfferent treatment of
asylum seekers who are defined as the subjectsemémy states” or
‘hostile states” shall be considered discrimination

Asylum seekers detained for a short period of tiarean essential purpose
accruing from one of the above-mentioned groundsdl stot be detained
under the Prevention of Infiltration Law. In anytelaion procedure the
authorities shall ensure due rights, translaticteas to representation,
periodic review, and the right of appeal.

Conditions of release shall not be establishetrtfsdrict asylum seekers in
geographical terms or restrict them to a singleleyg.

The detention of asylum seekers shall be solelgppropriate conditions
ensuring their dignity, and separate from crimuhetiainees or prisoners.
International and domestic assistance organizgtionuman rights

organizations, and the UN High Commissioner for ugeks shall be
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allowed access to the places of detention of asy@aekers. This must be
ensured by enabling the organizations to visitithgrisonment facilities,
as well as by enabling detainees to initiate camegit the organizations by
telephone. Detainees are to be given informati@hcamtact details in their
language regarding the various organizations and thN High
Commissioner for Refugees.

Detained asylum seekers shall be entitled to veceisitors. Asylum
seekers whose relatives are being held separdialylse entitled to meet
their detained relatives on a frequent basis.

Asylum seekers shall not be held in detentionndeenporarily, in military
bases, and their detention shall be conditionallegal documentation
permitting detention.

Child asylum seekers shall not be detained. Winddren cross the border
they are to be held at a special center establishatisorb asylum seekers
as detailed in the recommendations of the poligyepan the subject of

social and economic rights.
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The "Refugees' Rights Forurf)consists of the eight Human Rights Organizations

active in promoting the rights of refugees and @sylseekers in Israel, as well as
implementing activities on their behalf. The aimtle group is to work together to find
strategies for dealing with changing realities ¢ tground and on the governmental
level. The Forum was established with the assistaricheNew Israel Fundin order to
develop in-depth policy papers which relate toaapects of refugee protection and rights,
including long terms solutions. The Forum's objectis to achieve legislation which
addresses the legal and moral obligations thatellshas committed to by signing the
International Refugees Convention. These obligatiare based on the values of democracy
and human rights.

The Association for Civil Rights in Israel (ACRIis Israel's oldest and largest human rights
organization, and is dedicated to protect the emjirectrum of human rights of all people in Isrded,
occupied territories, and all places that humaitsicare violated by the Israeli authorities. ACRI
advances human rights through a wide range of |egdlic outreach and educational activities.

The Hotline for Migrant Workersis a non governmental, not for profit associatideicated to
protecting the rights of migrant workers and rekgyand eliminating human trafficking in Israel. Our
activities include providing information, offeringonsultation services and legal representation,
heightening public awareness, and promoting puylaicy that eliminates modern slavery in Israel.

Physicians for Human Rights-Israel (PHR-IL) established in 1988, is committed to
ensuring human rights, and the right to healthartigular, for all individuals living in Israel arithe
Occupied Palestinian Territories. PHR-Israel pragaothe equal right to health through advocacy
work, legal action, lobby work, awareness raisimg publications. In addition PHR-Israel provides
medical aid through volunteer clinics.

The Refugee Right Clinids a legal aid and advocacy program devoted sdielyefugees.
Situated at the Tel Aviv University Buchmann facuttfyLaw, the Clinic is devoted to the teaching,
researching and practicing of refugee law. Opegatince October 2003, the Clinic provides free lega
aid to dozens of asylum seekers and refugees geanryin a variety of issues. In addition, the @ini
advocates the implementation of a fair asylum pdliclsrael.

Amnesty Internationalis an international organization aimed at preventimman rights abuses.
Amnesty lIsraelis active in ensuring the rights of asylum seekersl refugees in Israel by
campaigning on the public, parliamentary and gowvemmial levels. The organization works to educate
the public and decision makers in Israel in ordambke them stand up to their obligations.

ASSAF- Aid Organization for refugees and asylum seewas founded in the beginning of 2007 in
order to fill a gap in psychosocial assistancesfagees and asylum seekers in Israel. ASSAF previde
emergency humanitarian assistance, psychosociatasse and community empowerment.

The African Refugee Development Center (ARDfB)inded in 2004, is a registered non-
profit organization established to assist, suppod empower the African refugees and asylum seekers
in Israel and to promote a humane and fair Israslylum policy. ARDC represents refugee
communities from close to ten countries from E&antral and West AfricddRDC divides its work
between humanitarian and direct service provisioividual casework, advocacy and work to
enhance community building among refugees.

Kav LaOved (Worker's Hotline)s a nonprofit non governmental organization cottedi to
protecting the rights of disadvantaged workers eygd in Israel and by Israelis in the Occupied
Territories, including Palestinians, migrant woskesubcontracted workers and new immigrants. Kav
LaOved is committed to principles of democracy, iyl and international law concerning human
and social rights.
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